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Huckyccuonnas mromanaka No 5 mo reme
((HepCl’IeRTI/IBBI PAa3BUTHA I'PAKIAHCKOIO MaTepuaJbHOTIO
U MpPOoIecCyaJIbHOI0O 3aKkoHogareasbcTBa Pecnyoimmku Benapycs
U 3apyO0esKHBIX CTPAH»

KPUTEPUU PABTPAHUYEHUS JOTOBOPA IAPEHUS
1 JTIOTOBOPA PEOCTABJIEHUSA
BE3BO3ME3/IHOI (CIIOHCOPCKOIT) IOMOIIA
B I'PAJKJTAHCKOM NPABE PECHYBJIUKU BEJIAPYChH

Aopamosuu O. A.

Pecuy6imnra Bemapycs, r. Bapanosuun
BapaHoBuucKHit rocyIapcTBEHHBIN YHUBEPCUTET,
CTApIINH IPEerogaBaTeb Kadeaphl IPaskIaHCKUX
¥ YTOJIOBHO-IIPABOBBIX JUCITMIIIHH

B coorBercrBum ¢ I'paskpanckum kogexcom Pecriyoiukn Benapych
(manee — I'K Pecnybonuku Bemapych) moroBop mapeHHs OTHOCHTCS
K IpyIIIe JOTOBOPOB O Ilepefadye MMYIINeCTBA U IIPeIoCTaBJIsAET coboit
CaMOCTOATEJILHBIM [TOMOBOPHOM THI. 3aKOHOHATEJb B KayecTBe BHUIA
IOroBopa  JapeHus BBIJEJIAET  II0JKEPTBOBAHHE —  JlapeHue
B OOIIEIIO/IE3HBIX I1eJIAX. B cBOIO ouepedn, IpaBoBas JOKTPUHA
IIPUBOAUT JpPyTHe KJIACCH(PUKAIINK 0TOBOpa JapeHus. B gacTHoCTH,
OT[IeJIbHBIE aBTOPHI B KAUeCcTBE BUIA JOTOBOPA JAPEHUS BBIIEIIOT
JIOTOBOP IPeaoCTaBICHMs 0e3B03Me3THOM (CIIOHCOPCKOi) oMoy [1; 2],
4YTO, 10 HAIeMy MHEHHIO, SBJISETCA HeIOIMyCTUMBIM. B oTo# cBa3u
cuuTaeM  I1eJecoo0pa3HBIM B paMKax  JAHHOTO  HCCJIETOBAHUS
paccMoTpeTh  IIPABOBYK  IIPUPOAY  JOrOBOPa  IIPEIOCTABJICHUS
0e3B03Me3IHOI (CIIOHCOPCKOM) TIOMOINM U IPENJIOKUTE KPUTEPUHN
OTTPAHNUYEHUS JAHHOT0 JOT0BOPA OT JIOr0BOPA TapeHUsI.

I'pasmpgaHcKoe 3aKOHOZATEILCTBO HA ocHoBaHuM cT. 546 'K
Pecriyoniuku Besapych He momyckaeT gapeHre B OTHOIIEHUSIX MEIKTY
KOMMEPYEeCKNMHU opraHusanusMu. B cBoio odepensb, Ykas [IpesugenTta
Pecriy6iiumku Bemapycs ot 1 mrosrss 2005 r. Ne 300 «O mpemocraBiieHun
¥ KCIIOJIb30BAHUM 0e3B03Me3IHOM (CIIOHCOPCKOM) IIOMOIIm» (majiee —
Vrka3 No 300) mamenws OpaBOM OPraHU3aIluX, WHIUBUIYAJIbHBIX
IpeanpuHUMAaTe e IMoJIyvaTh 0e3B03ME3THYI0 (CIIOHCOPCKYIO) IIOMOIIh
B BUJe JEHEKHBIX CPEeJICTB, B TOM YHCJIe B MHOCTPAHHOM BaJIiOTe,
TOBApOB (MMYILECTBA), padoT, yCJayr, UMYIIECTBeHHEIX IIPAB, BKJIIOYAT
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HCKJIIOUMTE/JbHEIE  OpaBa  Ha  OOBEKTHl  MHTEJJIeKTYaJIbHOMI
COOCTBEHHOCTH.

Jaunniit paxt, mo muenno M. A. MaHBEKOBCKOr0, aeT OCHOBAHUS
I KJaccupMKAIIMM JIOTOBOpa JAapeHMs Ha [OBa BHUOA: 1) JIOTOBOP
MapeHus, JapuTejeM [0 KOTOPOMY BBICTYIIAeT (PU3UUECKOe JIUII0
Pecuy6mkn Besapycs, ocyiecTBisoliee gap oT COOCTBEHHOI0 NMEHH.
Jlamubre o0IeCTBEHHBIE OTHOIIECHUS PEryJIUPYIOTCS TOJHKO HOPMAMU
I'K Pecnybonuku Besapych; 2) moroBop mgapeHusi, B COOTBETCTBHUH
C KOTOPBHIM JAapHUTeJeM BBICTYHAKT OPraHW3alldd CO CTATyCOM
OPUAUYECKOr0 JIMIA WM HWHIUBHUAYAJIbHbIE IIPEIIPUHIMATEJIN.
VkasaHHBIE 00IeCTBEHHEBIE OTHOIIEHUS CJIEAYET PEeryJJIMpoBaTh TOJIbBKO
HopMmamu Yrasa Ne 300 [1, c. 180].

K. Muxenp mosiaraer, 4dYTo «gapeHHe MOMKET BBIPAKATHCI
B Ilepejiave 0apsieMOMy BeIH JIM00 HEeKOTO MMYIIeCTBEHHOro IIpaBa,
a Tak’Ke B OCBOOOKIEHHUHU OT UMYIIeCTBeHHOM 00si3aHHOoCTH. [lepBoe m3
VIIOMSAHYTHIX IIPOSBJIEHUN JapeHus, a UMEHHO Iepeaada oIapsaeMoMy
BeIIX ... IIOJTHOCTHIO COJIEPIKUT B cebe MpU3HAKKU 0e3BO3ME3THOM
(CIIOHCOPCKOM) mOMOIIM B coOTBeTCTBUM ¢ YKasoMm Ne 300...» «...mpu
OApeHHuM MeKIy XO3AMCTBEHHBIM OOIIECTBOM W €r0 YYaCTHUKOM
(pusuveckuM JIHUIIOM) HEOOXOIUMO PYKOBOACTBOBATECSA YKa3oMm Ne 300,
YCTAHABJIMBAKIIMM OIIpeesieHHBIe IIPABHUJIA OCYIIECTBJICHHS TAKHX
cuelior» [2, c. 69].

Ananoruunoit moaurum mpuaepskuBaercs A. Komeixam, mo
MHEHHUI0 KOTOPOTO «eCJIM JapUTejIeM BBICTYIIAeT OPUINYECKOe JIUII0
W VHIVUBUIY AJTLHBIN IpeaIpUHIMATETb, TO cjieayer
PYKOBOICTBOBAThHCA HopMaMu YEasa Ne 300» [2, c. 69].

U. CrauxkoBa oTMevyaeTr, UYTO «HUMYILECTBO KOMMEPUYECKOI
opraHusanuy (KBapTHUPA, aBTOMOOHIIb, KOMIIBIOTEP MU IIP.) MOJKET OBITH
0e3BO3ME3IHO IIepeJaH0 B COOCTBEHHOCTH OJHOMY U3 YYACTHUKOB,
KOTOpPBIM  sABIsgeTca (QuamdeckuM jauioM. OgHAKO K JaHHBIM
OTHOIIIEHUSM CJIeJyeT IIPUMEHSITh He JOroBOp [JapeHus, a JOroBOp
IpeIoCTaBJIEHUS 0e3BO3MEe3IHON (CIIOHCOPCKO#) IomoInu, Qopma
KOTOpPOro  yTBepskmena  mocramoBsienmem  Cosera  MwuHMCTPOB
Pecriy6niuru Bemapycs ot 13 utosist 2005 r. Ne 779» [2, ¢. 70].

BeayciioBHO, Oj1s peryIMpoBaHUs OTHOIIEHUM, OCHOBAHHBIX HA
0e3BO3Me3IHOM Iepemave Bellleil, UMYIIeCTBEHHBIX IIPAaB C yYacTHEM
IOPUONYECKUX JIUI ¥ MHINBUAYAJBHBIX IIPEeIIPUHUMATEIEH, a TaKKe
dusuveckux JmIir (B Ka4ecTBe IIOJIydaTessd IIOMOIIMM) IIOJIEKAT
npuMeHeHn0 HOpMbI YEKasza Ne 300, ecsi IIOMOINL OKA3LIBAETCA Ha
LeJIN, YIIOMSHYTHIE B JAHHOM HOPMATHBHOM IIPABOBOM aKTe.
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C n1Opyroii CropoHBI, OyKBaJIbHOe ToJKoBaumme crT. 546 'K
Pecuy6imkn Bestapych maer BOSMOMKHOCTB CIIeJIATh BEIBOI, O TOM, UTO
IOTOBOP OApEeHUs MOJKET OBITh 3aKJIIOUeH MEMXIy KOMMEPUYeCKOoi
OpraHM3anuei 1 HHAUBUAY AJTbHBIM IPeIIpUHUMATEIeM, PU3NUECKIM
JUIIOM, He 3aper’uCTPUPOBAHHEIM B KAUeCTBe MHINBUIYAJIHLHOIO
OpeIIpUHUMATENISI, HEKOMMEPUYECKON opraHms3alueil ¢ JaHHbIe
IIPABOOTHOIIIEHUsI MOTYT peryJyupoBarbes Hopmamu ['K Pecnybsmium
Benapycs.

Taxum 06pa3oM, BOSHHKAET BOIIPOC O TOM, KaKKe HOPMBI B JTAHHOM
CATYyallH IIpaBUJIbHEe IPUMeHSATh. B coorBercTBHMH co cr. 23 3akoHa
Peciy6simekn Benapycs ot 17 muroszs 2018 r. No 130-3 «O mopMaTHBHBIX
IIPABOBBIX AKTAX» YKA3 MMeeT OOJIBIINYI0 IPUIUIECKYI0 CHIy. B ciyuae,
ecau  1ed  0E3BO3ME3THOM Iepemayd HMYIIEeCTBA C yYacTHEM
IOPUAAYECKUX  JIMIT ¥ UHIUBUIY AJTbHBIX IpennpuHuMAaTe el
cooTrBeTcTBYIOT YEKady Ne 300, To ciiegyer NIPHMEHATH JAHHBIA
HOPMATHUBHEINA IIPABOBOM AKT.

JoroBopuble 00s3aTesIbCTBA, CBSI3aHHBIE C IIPEIOCTABJICHUEM
U HCIIOJIb30BaHUEM 0e3BO3MEe3THOM (CIOHCOPCKOM) IIOMOINM, Kak
¥ JOTOBOP IapeHHs, XapaKTepuaylorcs 0OesBoamesmuocThio. OmHako,
moJjiaraeM, YTO JTOr0 HEIOCTATOYHO IJIS OTOMKIECTBJICHUS JAHHBIX
IIPABOBBIX KATEropwil JKOO OIpeIesIeHHUs JOroBOPa IIPEeI0CTABJICHUS
0e3B03Me3qHOM (CIIOHCOPCKOM) IIOMOINM B KAYECTBE PAa3HOBUIHOCTU
JIOTOBOPA JapeHus.

Ilo wmuemmio . @ymka, [oroBop  OapeHUs U JOTOBOP
IIpeJoCTaBJIeHNsI 0e3BO3MEe3THOM (CHOHCOPCKOM) IIOMOIINW — OTO JBe
CaMOCTOATEJIbHBIE IIPABOBBIE KOHCTPYKIIMA M MX He CJIeayerT
OTOKIECTBJIATE [3, ¢. 69].

H. Maprosuuk TaKxKe YKas3elBaeT  HAa HEo0XOIMMOCTb
pasrpaHUYeHns OTHOIIEHHNM, BO3HUKAIIIUX B PAMKAX MAPEHHSI KAK
BHA TPasKIAHCKO-IIPABOBOM CHEeJIKI ¥ IIPeJOCTABJICHU
0e3B03MEe3qHOM (CIIOHCOPCKOI) IOMOIIM B HMOPSIKE, OIIPEeIesIsIeMOM
Vrasom Ne 300 [4, c. 46].

CumraeM I1e71€c000Pa3HBIM IIPUCOCIUHUTHCA K MHEHUIO JAHHBIX
aBTOPOB, IIOCKOJIBbKY, BO-IIEPBBIX, IIPEAMET IOr0BOPA MIPEeIOCTABJICHUS
0e3B03Me3JHOM (CIIOHCOPCKOM) IIOMOIIY BJISIeTCS 0oJiee IIIUPOKUM, YeM
B JIOTOBOPE JapeHus, IIOCKOJbKY 0e3B03Me3OHYH (CIOHCOPCKYIO)
IIOMOIIIbL MOJKHO OKAa3BIBATH B BHUE JCHEMKHBIX CPEICTB, B TOM UHCJIE
B MHOCTPAHHOM BaJIIOTE, TOBAPOB (MMyIlecTBa), padoT, YCJIyT,
HMYIIIECTBEHHBIX IIPAB, BKJIOUYAS UCKJIIOYNTEILHBIE IPaBa HAa 00BEeKThI
MHTEJLICKTYAaJIbHON COOCTBEHHOCTH.
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Bo-BTOpHIX, 3aKOHOJIATEJIb JIOTIyCKAaeT K YYACTHIO
B IIPABOOTHOIIIEHUAX 1o IPEeI0CTABIIEHHIO 0e3BO3Me3THOMN
(cTIOHCOPCKOIL) TTOMOTITH IITUPOKUE KPyT cyobexToB. Tak, B Yrase Ne 300
IIPeayCMOTPEHO, UTO IOPUAWYECKHMe JIWIa U WHIWUBHUIYyaJIbLHBIE
npennpuaumarean Pecnybsmkum Besapyck BIpaBe  OKa3wbIBaTh
OpraHu3aIusM, WHINBUAYAJIBHBIM IIPEJIPUHUMATEIISIM, HWHBIM
dusuvecKkuM JIMIIAM pecIiyOoJauKy 06e3B03Me3THYI0 (CIIOHCOPCKYIO)
TIOMOIIlh, B TOM YHCJI€ W rocyJapcTBeHHBIM oprauam. (CiiemoBaTesbHO,
OTHOIITEHUS 10 IIPEIOCTABIEHUI0 6€3B03ME3THOM CITOHCOPCKOM ITOMOIITH
MOTYT BO3HUKATh U MEXKJIy KOMMEPYECKHMH OPTAaHU3AIIUAMM, YTO
3ampelneHo Py 3aKJIIYEHNUH JI0T0BOPA JTapeHus.

B-Tperbux, cunraem, 4To ompenesIsooneil 0co6eHHOCTRIO T0r0BOPa
IIPeJoCTaBJIeHNsI 0e3BO3ME3THON (CITOHCOPCKOM) IIOMOIIMYU SIBJISETCS
COOIIO/IeHre 1IeJIEBOT0 HA3HAYEHUS CPEJCTB, KOTOpPHIE ITOCTYIIAIOT
B BUJEe [JAHHOM IIOMOIIM, W HaJIM4YUe OIIPeJIeIeHHBIX TapaHTHH,
HAIIpaBJIEHHBIX Ha COOJIIOJeHMWe TaHHOro TpeboBaumsa. Tak, mpu
IIpeoCTaBJIeHNH 0e3B03ME3THOM (CIIOHCOPCKOM) TIOMOIIHU 3aKII0YAETCS
JIOTOBOD, B KOTOPOM  YKAa3bIBAIOTCS:  IeJb  IIPEIOCTABJICHUS
0e3B03Me3mHOM (CIIOHCOPCKO) IIOMOIIM; BUIEL TOBApoB (paboT, ycJIyr),
KOTOpBIe OyayT IIpuoOpeTeHsl Ha IeHeKHBIe cpelcTBa 6e3BO3Me3THOM
(CIIOHCOPCKOM) MOMOINM, IIOPSIIOK IIPEICTABJIEHHUS I[IOJIydaTesieM
0e3BoaMesmHOM  (CIOHCOPCKOM)  MmOMOIIM (32  HMCKJIIOYEHHEM
mosydareseil — QU3NUECKUX JIWI]) OPTaHM3AI[UM, WHIWNBUIYAJIHHOMY
IIPeIIPUHUMATEN0, OKA3aBIIUM TAKYI0 IIOMOIIb, OTYETA O €€ IIeJIeBOM
WCIIONIB30BAHUM. 34  HapylleHWe  IOPAgKa  IPeJoCTABIIEHUS
M KCIIOJIL30BAHMs 0e3Bo3Me3mHoi (cmoHcopckoi) momoinu Komexcom
Pecriy6iuku Benapyck 00 aIMHUHHUCTPATHUBHBIX IIPABOHAPYIITEHUSIX
(ct. 23.84) mpegycmMoTpeHa agMUHNCTPATHBHAS OTBETCTBEHHOCTD.

B-ueTBepThIX, IIOTOBOP  IIPEJOCTABJIEHUS  0e3BO3MEe3THOMU
(CITOHCOPCKO¥) IIOMOIIM SIBJISIETCS TOJBKO KOHCEHCYaJIbHBIM, O 4eM
ceugeresiberByeT 1. 5 Ykasa Ne 300, B COOTBETCTBHUH C KOTOPBHIM
JIOTOBOP, ITOJIJIEIKATIIMA COTJIACOBAHUIO B COOTBETCTBMH C II. 9 YKasa
No 300, cumrTaercs 3aKJIIOYEHHBIM C MOMEHTa €ro COIJIACOBAHUSI
B YCTAHOBJIEHHOM IOPSAKE, JPYTHeE JOTOBOPHI IIPEIOCTABIECHUS TAKOM
IIOMOIIX — C MOMEHTA HX IIOANHWCAHUS, €CIM HHOe He OIpeIesIeHO
I'pasxmanckum romexcom Pecnybosmmkum Bemapyck. B cBoio ouepens,
JIOTOBOP JapeHus 110 00IIeMy IPABUILY ABJISETCSI PeaIbHBIM.

Taxum 06pasom, o0 UTOTaM IIPOBEIEHHOI0 UCCIEAOBAHUSI CUNTAEM
BO3MOKHBIM CJ€JIaTh BBIBOJ O TOM, YTO JOTOBOP IIPEIOCTABJIEHUS
0e3B03Me3qHOM (CIIOHCOPCKOM) IIOMOIIM SIBJISIETCS CAMOCTOSITEJILHBIM
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0e3BO3ME3THBIM OOroBOPOM, HemomMeHoBaHHEIM B 'K PecmyOmuku
Benapychb, KOTOpBHIM OTIMYAETCS OT [OrOBOpa OAPeHHsa II0 PALY
IPU3HAKOB. CyOBEKTHEIM COCTAB, IMPEeIMeET IOT0BOPAa, CTPOro IIeIeBOe
HCIIOJIb30BAHME CIOHCOPCKOM IIOMOIIM, YCTAHOBJICHHBIE TPEOOBAHMS
K IOPANKY 3aKJIIOUEHUS M (PopMe, a TAKMKe K COAEP:KAHMIO I0roBopa
u Op.
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IIOHATHUE U BUABI HCKOB
B I'PAKIIAHCKOM ITPOITECCE

Acaeruu M. B.

Pecriy6iura Bemapycs, r. Munck

Mesxknynapomusrit yausepcuret « MUATCO»,

IIperoiaBaTesb Kadeapsl TPaKIaHCKO-TTPABOBBIX JUCIIUILIHH

1. B coorerctBuu co ct. 60 Korcrurymu Pecriyoiukn Benapych
KasKJIOMy TapaHTHUPYETCS 3allMTa ero MpaB W CBOOOJ KOMIIETEHTHBIM,
HE3aBHCUMBIM U OECIPUCTPACTHBEIM CYIOM B OIIpeIesIeHHBIE 3aKOHOM
cpoku. C 1esbio 3alUThHI IIPaB, CBO0OI, YeCTH U JJOCTOMHCTBA TPaKIaHe
B COOTBETCTBUH C 3aKOHOM BITpaBe B3BICKATH B CyIe0HOM IOPSIKe KaK
MMYIIECTBEHHBIN Bpel, TAK U MAaTePUAIbHOE BO3MEIeHNEe MOPAJILHOT0
Bpeja.
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