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OB OTAEJIBHBIX ITOJAXOJAX
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Annomauyus. B COBpeMEHHBIX YCJIOBUSAX YKPEIJIEHUS WHTETPAITUMOHHBIX
IIPOIIECCOB U CTAHOBJIEHUS IM(MPOBON SKOHOMUKH BCE Yallle CTABATCS BOIIPOCHI
0 HeoOXoguMocTy (POPMUPOBAHUSA €OUHOOOPA3HBIX IIOAXOI0B B PAa3JIMUHBIX
cdepax JKU3HEIeATeTbHOCTH YeJI0BEKA. ITO OTHOCUTCSA U K OTHOIIIEHUAM, PEry-
JIMPyeMBIM TpaskaauckuM npasoM. CireyeT 0TMEeTHTD, UTO HPOJAYKTAMHU YeJsio-
BEUECKOT0 IIporpecca, Kak IIPaBUJIO, CTAHOBATCS 00BEKTHI, IpaBoBas IIPUPOa
KOTOPBIX HOCHUT CMEITaHHBIA XapaKTep, YTO BJIEYET 3a CO0Oi MOSBJIEHUE IIPO-
6J1eM IIPaBOBOTO PErYJIMPOBAHUS OTHOIIEHUN, BOSHUKAIOIIUX 10 IIOBO/IY TAKUX
00BEKTOB.

®DopMupoBaHUE YCTOMYNBON CUCTEMBI IIPU3HAKOB BEIHBIX IIPAB U €€ T0cJIe-
IyIolllee 3aKpellieHre HA 3aKOHOIATeJIbHOM YpPOBHE OYAyT CIIOCOOCTBOBATH
PeIeHnIo YKa3aHHBIX MIPo0JIeM, B TOM YHCIIe 0J1aroaps BO3MOMKHOCTH OTIpa-
HUYEHUs BEIIHBIX [IPAB OT WHBIX, CMEKHBIX ¢ HUMHU. Hayath paccMorpenue
IIAHHOTO BOIIPOCa TpebyeTcs ¢ M3yJeHUsl OCHOBHBIX IIOJIX0JI0B K OIPEeIEHUI0
CHCTeMbI IIPU3HAKOB BEITHBIX IIPAB.

Kniouesvie cnosa: BelHoe MpaBo, BEIHBIE MIPaBa, MIPABO COOCTBEHHOCTH,
OTpaHUYEHHbIE BeIHbIe [IPaBa, MPU3HAKHU BEIHBIX IIPAB, TEXHOJOIHYECKOe
pasBurwHe.

Beenenmue. B yciioBusx yKperyieHUsT MHTETPAITMOHHBIX IIPO-
11eCCOB, CTAHOBJIEHUS ITU(MPOBOI 9KOHOMHUKHU U, KaK CJIEJICTBUE,
Pa3BUTUA TPAKIAHCKOTO ITPAaBa YCUJIUBAETCS 3HAUEHHE ITPU3HA-
KOB BEIHBIX IIpaB. B dacTHOCTH, TOSTBJIEHHE HOBBIX 00BEKTOB
TPasKIaHCKUX IIPABOOTHOIIIEHUI 00yCIaBINBAET HEOOXOIUMOCTh
IpopabOTKU ¢ I1eJIbI0 YTOUHEHUS CUCTEMBI MPU3HAKOB BEITHBIX
mmpas, KoTopas ObI ITO3BOJIAJIA OTTPAHUYUTEL BEITHBIE IIpaBa OT
CMEKHBIX C HUMH TPaKJaHCKUX paB. Takum o006pasom, IUTHPY ST
H. JI. Bonmapenko, cieayeT KOHCTATUPOBATH, UTO «...HaCTaJa
1mopa cepbe3Ho IMePecMOTPETh O0IIIHe TTOJIOMKEHUS O BEIITHBIX IIpa-
Bax...» [1, c. 24].
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[TockoyibKy HA JAHHBIA MOMEHT CHCTEMA IPU3HAKOB BEIIHBIX
IIpaB HOCHUT Cyr'y0O TEOPEeTHYECKHMI Xapakrep, 4eM OIpeiesieH
ee HeyCTOMYHMBBIN XapaKTep, CYNTAeM HeOOXOTUMBIM ITOCBITHUTD
HCCJIeOBAHME JTAHHOMY BOIIPOCY.

OcHoBHas yacTh. B IIUBUINCTUYECKUX MCTOYHUKAX MOYKHO
HAUTH pas3JIUYHble TOYKU 3PEHUS 110 BOIIPOCY KJIACCUPUKAITUN
IPU3HAKOB BeIIHBIX IpaB. O0paTuMcs K TeM, KOTOPBIE MOKEHO
HaA¥WTH B TPyJax OeJIOPYCCKUX aBTOPOB. Tak, o0OOIMB Tpau-
ITMOHHBIE ITOJXOIBI K OIpPEeIesIeHUI0 MPU3HAKOB BEIHBIX IIPAaB,
N. A. MaHBKOBCKHI Cpeau IIOCTEIHUX HA3BIBAET CJIEAYIOIIe:
a0COJTIOTHBIN XapakTep; 0COOBIN 00BEKT — WHIUBU/IYaJTU3UPO-
BaHHBIE BeIW; 0ECCPOUYHBIN XapaKTep CYIeCTBOBAHUS BEIIHBIX
[IpaB; OrpaHUYEHHBIM HOPMAaMU IIpaBa IIepeYeHb BEeIIHbIX IIPAaB;
TJIACHOCTD | IIyOJIMYHOCTS [2, ¢. 42]. Hapany ¢ mpusnakamu yue-
HBIN yKA3bIBaeT HA HAJIMYKME O0COOBIX CBOMCTB HA3BAHHBIX IIPAB:
3aIlATA BEITHBIX IIPAB IIPH IIOMOIIY CIIEITUAIEHBIX CPEJICTB; CBOM-
cTBO (IIpaBO) CJIETOBAHUS, a TAKKe oOpeMeHeHne CyObeKTa Belll-
HOTO TIpaBa, CBI3aHHOE C 9KCILIyaTallrnel, BKIYasa BO3JIOKEHUe
Ha HEero PUCKa CIyJaiHol rudesim mmyiiectsa [2, c¢. 42]. Cienyer
OTMETHTh, UTO TAKOE IeJIeHUe SBJISETCS HETHUIIMYHBIM, HHAUE
roOBOpsI, OOJIBIITMHCTBOM YYEHBIX YKA3aHHBIE CBOMCTBA BEIIHBIX
IIpaB paccMaTpPUBAIOTCSA B KavecTBe UX IIpH3HaKoB. Kpome Toro,
Ha3BaHHBIE NPU3HAKKA HE SBJISIOTCSI yHHBepcaJbHBIMU. Tak,
Hampumep, mo muenuio B. A. Buryrko, mpusHak myoJIudHOCTH
XapakTepeH JIUIIb IJIS IIpaBa COOCTBEHHOCTH M OTHOCUTEJIHHO
MMYIIECTBA, UCIOJIb3yEeMOro B IIPEIIIPUHUMATEIECKON JTeaTe b
HOCTH, YTO 00YCJIOBJIEHO 00eCIIeUYeHHOM I'OCy 1apCTBOM BO3MOIKHO-
CTBHI0 MCIIOJIb30BATH TAKOE UMYIIECTBO B OOIIIECTBEHHO 3HAYMMBIX
messx [3, c. 329].

CrasaHHOe IT03BOJISET CAeJIaTh BBIBOJ, YTO, HECMOTPS Ha
HaJanJre cPOPMHUPOBABIIEr0CI TPASUIIMOHHOIO II0IX01a K COBO-
KYIIHOCTH HPU3HAKOB BEIHBIX IIPAB, OH HE CMOI' PEIIUTh BCEX
IIOCTABJIEHHBIX Iepe] HUM 3a/Ja4, a B OOJIBIIUHCTBE CBOEM
HaAIpaBJieH Ha pasrpaHuvYeHre BEeIIHBIX U 005S3aTeIbCTBEHHBIX
mpaB. Bmecte ¢ TeM HaMm IpeCcTaBIISETCS BAKHBIM BBHIJIEI€HUE
TAKUX MPU3HAKOB BEIHBIX IIPAB, KOTOpPHIE MMO3BOJIMJIM OBI HX
BBIJEJINTh M3 O0IIel MAacChl I'PAKIAHCKHX IIpaB, B TOM YHCJIE
OTJIEJIUTH OT MHBIX UMYIIECTBEHHBIX IIPAaB.

Hapsimy ¢ orevecTBEeHHBIMM YYE€HBIMH BOIIPOCAMU OIIpee-
JIEHUsI IIPU3HAKOB BEIIIHBIX IIPAB B Pa3HbIe IMEPHOIBI BPEeMEHH
3aHUMAJINCh POCCUUCKUE YUEHBIe-ITMBUJIHCTHI.
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B mopeBosoonmoHHBIN mepuon cpedu HUX CJIEAyeT Ha3BATh
E. B. Bacsrosckoro, K. II. ITobenouociiena, I'. @. lllepenesuua.
Tax, E. B. BacbxoBckuii k¥ 0cOOEHHOCTSM BEIIIHBIX IIPAB OTHO-
cryT aOCOIIOTHBIM XapakTep; IPAMYI HeIIOCPEICTBEHHYIO CBA3b
MEKOY JIMIIOM M BeIIb; a0COJIIOTHYIO 3AIlUTY; BO3MOMKHOCTH
HAPYIIEHNs BEIITHOrO0 IIpaBa KaxaeIM [4, c. 261-262]. K. I1. I1oGe-
JIOHOCIIEB IIPU3HAKAMU BEIIHBIX IIPAB HA3BIBAJI CBOMCTBO MCKJIIO-
YHUTEJIbHOCTH M IIPEAIIOUTEHMS, BCEOOIyl0 0e3yCIOBHYIO OTPH-
LIATeJIbHYI 00sI3aHHOCTh, CBSI3b U CJIEJOBAHME IIpaBa 34 BEIbIO
[5, c. 187-192]. Ilo muenuro I'. @. [llepirenesuua, crerudury
BEIHBIX IIPAaB CJIEOyeT OIpemessATh uepes CBOMCTBA abCOJIIOT-
Horo npasa. Taxum obpasom, corstacuo mosunuu I'. @. Ilepire-
HEeBHYA, K CHEIMaJbHEIM CBOMCTBAM BEIIIHBIX IIPaB HEOOXOIIMO
OTHECTH: HeII0CPeICTBEHHOE I'OCIONCTBO JIUIIA HAll BEIILI0; OTPHU-
LIATEJIbHYI 00S3aHHOCTH CYOBEKTOB 0043aHHOCTH, 00s3aHHOCTH
BCEeX JINII, IIOJYMHEHHBIX OJHOM 1 TOM ke IIOJIUTHYECKOM BJIACTH,
BO3IEPIKUBATLCA OT JEMCTBUM, HE COIJIACOBAHHLIX C IIPpaB000JIa-
JaTesieM; UCK JJIs 3alllUThI A0COJIIOTHOIO IPaBa, KOTOPHIA MOMKET
OBITH HAIIPABJICH IPOTHUB KAMKIOr0; YCTAHOBJICHHE aOCOIIOTHBIX
IpaB, HE3aBUCKMO OT BOJIM CYOBEKTOB IIACCHUBHOI 00s3aHHOCTH;
BO3MOKHOCTh HAPYIIEHHs a0COJIIOTHOrO IIpaBa KaMIBIM KakK
CJIEICTBHE BCEOOIIEH 00sS3aHHOCTH; IIPENMYIIeCTBEHHOCTh abco-
JIIOTHOTO IIpaBa IIepej OTHOCUTEJIbHEIM [6, ¢. 187—188]. K ciony,
moaurusa I'. @. IlepireneBuya 0 IpeMMYyIIeCTBEHHOCTH abco-
JIIOTHOI'O IIpaBa Iiepel] OTHOCHUTEJILHBIM KAaK CaAMOCTOSATEIHLHOM
IpHU3HAKe BEIITHOTO IIPAaBa BBHI3BIBAET HEKOTOPYIO KPUTHUKY CO CTO-
porsI coBpeMeHHBIX IUBIINCTOB. C. A. CHHMIIBIH yKa3bIBaeT Ha
TO, YTO B JAaHHOM CJIyuyae pedb HIEeT CKOpee «...He O IpH3HaKe,
a 0 ,CTapIIuHCTBE a0COJIOTHBIX IIPaB Iepel OTHOCUTEIbLHBIMU,
CYIIECTBYIOLINMHY OJHOBPEMEHHO B OTHOIIIEHNI OJHOI'0 M TOIO e
obberTa» [7, c. 85]. Ilo MHeHMIO yUueHOro, TaKoe IPEUMYIIECTBO
MMeeT 3HAYeHHE «...B YCJIOBUAX KOJIJIM3UH, COIIOCTABJIEHHS HX
IOPUIMYECKOM CHJIBI HA CTAJHUH OCYIIECTBJIEHI, YTO POBHLIM CUe-
TOM HHUYEro He TOBOPUT 00 MHIMBUIYAJIbHBIX YepTax a0COJIIOT-
HOT'O M OTHOCHTEJIFHOI0 CyObeKTHuBHOro mpasa» [7, c. 85]. Ilpu-
HuMada Bo BHHMaHue MHeHne C. A. CuHHANBIHA, OT cebs 100aBUM,
9TO, HECMOTPSA Ha BUAUMYIO YCJIOBHOCTD BKJIIOUCHUSA YKA3AHHOIO
CBOMCTBA B IIepeYeHb IIPU3HAKOB BEIITHOIO IIpaBa, CIeIyeT OTMe-
TUTH, YTO €ro HaJIMYKe II03BOJISAeT BCe JKe HEKOTOPLIM 00pa3oM
OTIEJINTH BEIllHBIe IIPaBa OT 00s3aTeJIbCTBeHHBIX. BMecre ¢ Tem
IpaBo IPEHMYIINeCTBA KAK IIPH3HAK BEIIHOIO0 IIpaBa PacCcMo-
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TPEHO B yUYeOHHMKAX M0 TI'PAKIAHCKOMY IIpaBy MOI pemaKIimeit
A. II. Cepreesa u 0. K. Toncroro [8, c. 327; 9, c. 395], a Taxxe
tpynax JI. B. lllemnukosoit [10, c. 68-72, 74-76].

Cosercrmii mepuos, uro orMeuaercs B Tpymax B. K. Paiixepa
[11], 2. M. I'earuna u . b. HoButikoro [12], xapakrepusyercs
KaK IIePHOJI 3aCTOS B JOKTPHHE O BEeIIHBIX IpaBax. B aTo BpeMs
yKa3aHHbIE IIpaBa He MCCJIeN0BAJINCH, 4 CAMO IIOHATHE «BeIIHbIe
mpaBay PaKTHYECKH OBLIO CBEJEHO K IIOHATHIO IIPaBO COOCTBEH-
HocTm». OO0OCTPHIIO CJIOMKHBIINYIOCSI CHUTYAIIHUI0 H3BATHE TJIABBI
0 BEIIHBIX IpaBax M3 KOOUPUIIMPOBAHHBLIX HOPMATHBHBIX IIpa-
BOBBIX aKTOB Toro BpeMeHu. OTmesbHBIE YUEHBIE TOIO IepPHoga
W BOBCE CUNTAJIM IIOHATHE «BEIIHbIE NIPaBa» AHAXPOHH3MOM
¥ YKA3bIBAJIM HA HEBO3MOMKHOCTD €r0 JaJIbHEHIIero ucIojib30Ba-
musa. K aum, B vactHoctH, ciaenyer otaectu B. K. Patixepa [11].

CoBpeMeHHBIN 3TAIl PA3BUTHUS POCCUUCKON ITUBUJIMCTHYECKOM
MBICJI O BeIMHBIX IIPABaX XapaKTePU3YeTCSd OIIpeaesIeHHBIM
MHOroo0pasmeM, 4TO CBSI3aHO C OTCYTCTBHEM EIWHOI'0 MHEHIS
0 IPU3HAKAX YIOMAHYTHIX IIPaB M 0 HEOOXOOMMOCTH UX 3aKpe-
IUIEHWY Ha 3aKOHOIAaTeJbHOM YpoBHe. TaK, B POCCUUCKOMN TOK-
TPUHE IPasKIAHCKOr0 IIpaBa Ha JAHHBIA MOMEHT MOKHO BBIIE-
JIUTH HECKOJIbKO TOYEK 3PEHHsA II0 MCCIeIyeMOMY BOIIPOCY,
KOTOPBIE CJIEyeT IPU3HATh aBTOPUTETHBIMHU. 3. A. AXMeTbaHOBA
B YICJI€ OCHOBHBIX IIPH3HAKOB BEIIHOIO IIpaBa paccMaTpUBaeT
TaKHe ero CBOMCTBA, KAK «IOPUIUIECKAs CBA3b CYOhEKTAa C BellbIO,
TOCIIOZICTBO HAJ Hel; BOSHUKHOBEHIE IIPaBa B OTHOIIEHNH BeIllH,
IIOCKOJIBKY O0OBEKTOM BEIIHOTO IIpaBa SBJIAETCS NMEHHO Belllb;
BO3MOKHOCTE 00JIaIaTesIs BEIIHOI0 IpaBa yIOBJIETBOPUTE CBOM
uHTepec 6e3 mocpeacTBa APYTUX JIUIT; 00A3aHHOCTh MHBIX JIUIL He
IPEensTCTBOBATEL OCYIIECTBJICHUIO 00JIamaTesieM BeIIHOIo IpaBa
OpUHAJIEKAIIIX €My IIPaBOMOYMI; Aa0COJIOTHBIA XapakTep
3aIUThL, IIpaBo caenoBaums» [13, c. 89]. A. B. Babaes ue pasne-
JISeT IIOHATHUSA IIPU3HAKW» 1 «CBOMCTBA BEIIHBIX IIPAB», UCIIOJIb-
3ys ux ogHOoBpemeHHo. K mpuanaxam (cBoficTBAM) BEIIHEIX IIPAB
VUEHBIH OTHOCHUT abCOJIIOTHOCTH, HCKJIIOUNTEILHOCTD, IIYOJIHY-
HOCTB, CYIIIECTBOBAHMNE YKA3AHHBIX IIPAB II0 IIOBOAY HHINBUI-
OyaJIbHO-OIIPEeIeJICHHBIX BeIlei, 3alllUTy BeIHO-IIPABOBLIMHI
crocobamu [14, c. 204]. CnemyeT 0OTMETHUTD, YTO CPEIH KBAJIHUQHI-
LUPYIOIINX IPH3HAKOB BelrHbIX mpaB A. B. Babaes maswiBaer
00BEKT — BeIlb M BO3MOYKHOCTh HPHMEHEHHUS BeIIHO-IPaBO-
Boro ucka. Ilo muenuio H. B. Bagaesoii, Kk npusHakaM BeIIHBIX
IIpaB HAIJIEKNUT OTHECTH a0COIIOTHBIN XapakTep BEIHBIX IIpaB,
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KOTOPBIA IpenroJaraeT BO3MOKHOCTE MX a0COIOTHOM 3aIlUThI
CIIEIIAIbHBIMHI CPEICTBAMY, MHIUBUAYAJHN3NPOBAHHEIE MAaTe-
puaJbHbBIE Bl B KauecTBe UX 00beKTa, BO3MOMKHOCTD BO3IEH-
CTBUS HA BeIb YIPABOMOYEHHBIM JIMIIOM 0€3 yJ4acTHS TPEeThUX
aumi [15, c. 143]. A. B. I'epmanoB coxpamiaer iepedyeHb IIPHU-
3HAKOB BeIIHLIX IIpaB J0 0co00ro o0beKTa M CIIoco0a 3allUTHI,
a Takske aOCOJIIOTHOIO XapakTepa yKasaHHBIX mpas [16, ¢. 637—
654]. IlpaBo ciemoBaHMs, HEIIOCPEINCTBEHHOE TI'OCIIOACTBO HAJT
BEIIbI0, IPUKPEIJIEHHOCTD IIPABa K BEIlll 1 a0COIIOTHEIA XapaK-
Tep 3allUTHl — IIPU3HAKK BEIIHLIX IIPAaB COIVIACHO KJiaccuduKa-
mun C. II. I'pummaesa [17]. B yuebHEEKe 110 rpaskJaHCKOMY IIpaBy
A.II. Cepreena u 0. K. Tosicroro mprsHaxamu BeIHBIX IIPAB HA-
3BaHBL: 0ECCPOUYHLIA XapakTep; aOCOJIIOTHAS 3allUTa; Belllb KaK
00BEKT 9THX MpPaB; IIPENMYIIECTBEHHOE IIPABO HA YI0BJIETBOpPEe-
HYe II0 OTHOIIEHUIO K 0053aTeJ/ILCTBEHHEIM IIPaBaM; IIPAaBoO CJIe-
moaumsa [9, c. 395-397]. E. A. CyxaHoB B cucTreMy IpPH3HAKOB
BEIIHLBIX IIPAB BKJIIOUAET: HEIIOCPEICTBEHHOE I'OCIONCTBO JIMIIA
HaJ Belllblo, a0COIOTHEIA XapaKTep, BEIHO-IIPABOBLIE UCKU, H-
OUBHAYAJIBHO OIIPeIesIeHHbIe BeIll KaK O0BeKT BEIIHBIX IIPaB,
HMCUEPIILIBAIOIINI IIepeYeHb BEIMHLIX IIPaB, COOEpP:KaHHe KOTO-
PBIX IOJIKHO OBITH MMIIEPATHBHO OIIPENEesIeHO B 3aKoHe [18,
c. 16-17]. JI. B. llleuuuxoBa Hapsaay ¢ TPaSULMOHHBIMH IIPH-
3HAKAMH BEIIHBIX IIPaB — OCOOBIM OOBLEKTOM BEIIHOIO IIpaBa,
a0COJIIOTHBIM XapaKTepoM 3all[AThHI, FOCIOLCTBOM JIMIIA HAJ Be-
LIBI0 — HA3BIBAET TAKMe IIPU3HAKY, KAK CBOMCTBO UCKJIIOYUNTEIIb-
HOCTHU U IIpaBo npeumyiiecrsa [10, c. 68-72, 74-76].

HuTepec mpencrapiigeT TOYKA 3peHUS O TOM, 4TO CBOeoOpaas-
HOU OIIpenesIdoInell 4YepTOM BeIHBIX IIPaB SABJSETCI HaJIMUUe
y cyOobekTa BiameHud. Tak, corsacHo mHeHuo B. A. Beinosa,
J11000€e CyOBeKTUBHOE IPaBO, MMEKIIee B CBOEM COCTABE IIPaBO-
MouMe BJIaJgeHus, apiigercsa BemHeM [19]. O Bnagenun kax 00s-
3aTeJIbHOU IOPUINYECKOM ITPEIIOChIJIKe peasi3allui BCeX Belll-
meix npas rosoput O. B. I'puropresa [20, c. 9]. C Touku 3peHMs
B. II. Kamsimrasckoro, jrroboe TUTYJILHOE BJIaeHINe, He CXOMKee
C OJHOMMEHHBIM IIPABOMOYMEM COOCTBEHHHKA, CJIEIyeT IIPH-
3HATh BeIIHLIM Onpasom [21, c. 180].

O6o3HaveHHAas MO3UIINAA HAXOAUT KPUTUKY CPEeIU OTIeJIbHBIX
yueHbIX-IIUBIINCTOB. C. A. CHHUIIBIH 00paIaeT BHUMAHIE, UTO
TAaKUM 00pa3oM «...UTHOPUPYETCS M3BECTHAS CO BpPeMeH IMaH-
IEKTHOI'O IIpaBa KJIaCCU(PUKAINA OrPAHNYCHHEIX BEIIHBIX IPaB
IO COLEPsKAHMIO, KOTOPOe MOJKET M BOBCE He COHepykaTh IIPaBo-
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MOYMS BJIAIEHHUsS Bellblo. TaKkoBBI, HaIpHMep, IIpaBa II0JIb30-
BaHusa 4yskoil Bembio (Nutzungsrechte), mpaBa obecriedeHmst
(Sicherungsrecht), mpaBa HpemMyIIIECTBEHHOIO IPHOOPETEHMS
aysxoit Bemu (Erwerbsrechte)...» [7, c. 87].

IIo mHamemy MHEHUIO, C TAKOM IO3UITHEH COIJIACUTHCS HEJIb3sI
IO IPUYHHE TOr0, YTO B paHee MHPHUBEICHHBIX TOYKAX 3PEHMS
MMeeT MEeCTO JBOMCTBEHHOE MOHMMAHME HCIIOJIb30BAHHOIO TEp-
MuHa «Bjagenue». Taxmm oOpasoM, 3aTparmBaeTcs elle OmHa
3HaumMas mpobJieMa IIOmOTPaC/In rpaskIaHcKkoro mpasa «IIpaso
COOCTBEHHOCTH ¥ APYrHe BeIMHbIe IpaBa» — pasTpaHUYeHNe
HOHATHUM «BJIaJIeHIE» KaK (PAKTHYECKOI0 OTHOIIICHU JINIIA K Be-
IIIF 1 KaK IIPaBOMOYMs cOOCTBeHHUKA. Mesk Iy TeM pelleHe yKa-
3aHHOM IpobJIeMbI TPeOyeT MPOBEedeHNA OTAEJIHHOI0 HCCIeI0BA-
HUS U He YKJIAOBIBAETCA B PAMKN 0003HAYEHHOM T€MEL.

Ha ocHoBammm crkazaHHOrO MBI IIPHUXOJHMM K BEBEIBOMY, YTO
O. B. I'puropwsesa u B. II. KaMmbimasckmii, 4To mIpsaMo ciIeayer
Y3 BBICKA3BIBAHMS IOCJIEIHEr0, BeAyT PeUb O BJIAJCHUN HE KaK
0 IIPABOMOYMI COOCTBEHHMKA, a KaK 00 MHOM THUTYJILHOM BJIae-
guu. O. B. I'puropsesa numier: «Biagenune — oTo npusHaBaeMas
¥ OXpaHsgeMas HOPMAMH IIpaBa BO3MOKHOCTE YIIPABOMOYEHHOTO
JINITa HA OCHOBAHHM 3aKOHA MJIM JOTOBOpa 00JIagaTh WHINBUI-
IyaJIbHO-OIIPeIeJIeHHON BeIblo M M3BJIEKATh M3 Hee II0JIE3HBIe
cpoiictBa» [20, c. 11]. Takxomy BiiajgeHNIO yUeHBIH IIPUIAET IIIUPO-
KHi 00beM IPaBOBBIX IIOCJIEICTBHIM, IPUPABHUBAS CTATYC BJjia-
IeJIbIa K cOOCTBeHHUKY uMmylnecTBa. I1o ee mHeHMIO, 11. 2 cT. 209
I'pasmanckoro komexca Poccuiickoit @enepanuu (manee — I'K
Poccuiickoit Memepaiym) ciaeayeT M3JI0KUTh B HOBOM PeIaKIIHIN:
«CobCTBEeHHUE, a paBHO 8.1a0e.el,, MOT'yT COBEPIIATL (BO3MOKHO,
aBTOpP MMeJ BBUIY «MOKET COBEpPIIATHY, UTO, TeM He MeHee, He
BJIASIET HA OOIIMM CMBICJ cKasdaumuoro. — Ilpum. aém.) B OTHO-
IIeHUW IIPUHAIIEKAIEero eMy HMYyIecTBa JIo0ble IeHCTBHI,
He 3ampenrenubie saxomom» [20, c. 11-12]. CnenosarenbHoO,
O. B. I'puropnesa B JaHHOM cjIy4yae pacCMaTPUBAET «BJIAJCHUIE»
He KakK OJHO M3 COCTABJIAIOIINX COMAEpP:KaHMS IIpaBa COOCTBEH-
HOCTH, 4 KaK (paKTHIECKOe COCTOSHIE JIIIA, II03BOJIAIOIIee eMy
IPHUCBOUTEH TUTYJI «Bjamesielpy. Takum o0pasoM, yUUTHIBAS, UTO
BJIAJIEHNE KaK 0c000€ OTHOIIIEHME JINIIA K BEIlX XapaKTePHO IS
JII000r0 BHA BEIIHOIO IIpaBa, ero CJIeIyeT paccMaTpUBATh KakK
IPU3HAK TAKKUX IIPAaB.

[losumusa B. A. Besoa 1mmo moBomy HpHM3HAHHS IIPABOMOUIST
BJIaeHNSA 00s3aTeJIbHBIM MPH3HAKOM BEIIMHOIO IIpaBa TaKKe
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Tpebyer OoJiee IIyOOKOro aHasm3a, TAK Kak, II0 HAIIeMy MHe-
gruio, C. A. CUHHIBIHBEIM OHA pacCMOTPEHa BeCbMa OIHOCTO-
pouue. HaspiBas mpaBomMoure BIageHHS KPUTEPHEM BEIIIHOTO
mpasa, B. A. BesoB mesaer oroBopky, 4To «cy0ObeKTHBHBIE IIPABA,
IPEeIOCTABJIAIONINE BO3MOKHOCTD JIMINDL II0JIb30BATHCS, HO He
BJIQJIETH BEIIbI... CJIEAyeT KBAJU(UIIMIPOBATH KAk 0COObIe OTHO-
CHUTeJIbHBIE IIpaBa, He MMeIIIne 00s3aTeJIbCTBeHHOMN IIPHUPOIED
[19]. CrasamnHoOe MO3BOISIET CAEIATh BEIBOI, YTO YUCHBIA BBOIUT
HOBYIO T'PYIIIOBYIO KJIACCH(PUKAIINIO TPAKIAHCKHX IIPaB, UTO
B KOHEYHOM HUTOre He IIPOTHBOPEUYUT HY IPUHATHIM II0JI0KEeHIIM
0 COZIePsKAHNY OTIEJIbHBIX YKA3aHHBIX IPaB (B TOM JHCJIE IIPUBO-
mguMmbiM C. A. CHHHIIBIHBIM IIPAaBa MOJIb30BAHUA UYKON BEIIbIO,
mpaBa obecIleueHHs, IpaBa IIPEHMMYIINEeCTBEHHOro IIpuobpere-
HUS Yy3KOM BEIIM), HH ero COOCTBEHHBIM yTBep:KIeHusaM. Takum
00pa3om, He SBJIAACH CTOPOHHUKAMM TAKOI'O IIOAX0Ia, CUNTAEM,
4TO 3a HUM CJIeyeT IIPU3HATh IIPABO HA CYIIeCTBOBAHIE.

00600111251 TTOJTyYeHHBIE PE3yJIbTAaThl, OTMETHUM, YTO IIPH HCCIIe-
JOBAHHUM JOKTPHUHAJIBHBIX HAPaOOTOK OTEUYECTBEHHBIX M 3apy-
OEsKHBIX YUEHBIX O IMPH3HAKAX BEIIMHBLIX IIPaB, ObLIA BHISBJIEHA
cJIeAyIOIIasa 3aKOHOMEPHOCTH: OOJIBIIHMHCTBO M3 HHUX CXOISATCS
BO MHEHMNH, YTO K TAKOBBIM IIPHU3HAKAM CJIEIyeT OTHecTu abco-
JIIOTHBIA XapaKTep BeIHBIX IPaB, 0COOBIH 00HEKT — MHINBUIY-
AJIN3UPOBAHHYIO Belllb, CIIEI[AIbHBIE CPEACTBA 3AIUTHI 1 IIPABO
ciiegoBaHMA. B cBoIO ouepennb, HanmMeHbIIee KOJIMYECTBO CTOPOH-
HUKOB y IIO3UIIAH, KOTOpas BKJIIYAET B ce0s OTHECeHNe K IIPH-
3HakaM (CBOMCTBAM) BEIIHLIX IPaB TAKHUX XapPaKTEePUCTUK, KaK
OecCcpouHBI XapakTep, OrpaHMYCHHBLIA HOPMAMU IIpaBa Iiepe-
YeHb BeIHBIX IIPaB, IVIACHOCTb, IIYOJIMYHOCTH W OO0pEeMeHEeHMe
CcyOBeKTa BEIIHOTO IIPaBa, CBI3aHHOE C dKCILIyaTAllueil Bellu.

Ha ocHoBaHMY M3J105K€HHOI0 MBI IIPUXOIUM K BEIBOIY 00 OTCYT-
CTBMH €IUHCTBA MHEHHH 110 BOIIPOCY O IPHM3HAKAX BEIHBIX IIPaB
¥ HEeOOXOIMMOCTH CO3TaHMA TAKOI0 MX IIePEUHSs, KOTOPBIA CMOr
OBl cTaTh (PyHIAMEHTOM IIOCTPOEHHS YHHBEPCAJILHON CHCTEMBI
BEIIHLIX IIPaB, 0TBEYAOIIeil HOTPEOHOCTIM COBPEMEHHOI0 00IIIe-
CTBA, a TaKyKe II03BOJINJI OBl OTIE/JIUTh YKAa3aHHbBIe IIpaBa OT 00s-
3aTeJIbCTBeHHBIX.

Crnenmyer OTMETHUTH, UTO B TPasKIAHCKOM 3aKOHOIATEJIHCTBE
Pectiyoiuku Benapycs, kak u B uabix crpanax CHI', orcyTcTByer
mpsMoe yKasaHue Ha IIPU3HAKK BeInHbIX mpas. He cmosxmimach
IIpaBOBas TPAIUIINSA 3aKPEIJICHN Ha 3aKOHOAATeIBHOM YPOBHE
¥ MHBIX O0IIIEeTEOPEeTUUECKNX IIOJI0KEeHNM 0 BeIIHBIX IpaBax.
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ITo muenuro O. A. XaryHIleBa, «OTCYTCTBHE JIeraJIbHO yCTa-
HOBJIEHHBIX KPHUTEPHEB, HA OCHOBAHHM KOTOPBHIX IIPABO MOIJIO
OBbI OBITH KBAJIM(PUIIMPOBAHO KAK BEIHOEe, IPHBEJIO K TOMY, UTO
MeCTO IPHU3HAKOB 3aHSJIM IIOCJIEICTBUS KBaJUpUKAIIMU (CBOM-
CTBO CJIEHOBAHMA U aA0COJIIOTHAS 3aIIIUTA), BCJIEICTBHE Yero ObLIa
yTpaueHa ¥ MOPaKTHYeCKasd 3HAYNMOCTh KATETOPUH BEITHBIX
IpaB, U HpaKTHUYEeCKoe 3HAYCHHEe JTaHHOM Kiaaccuduraimm» [22,
c. 94].

Brepsrie cBoe mpaBoBoe 3aKpeIlieHHe IIPU3HAKKM BEIIHOTO
IpaBa MOTYT HOJYy4YUTh Oaromaps KoHmlemmm pasBuTus rpask-
JaHCKOro 3axkoHomaTeabcrBa Poccuiickoi Memeparum (magee —
Konmermusa) [23]. Tak, corstacuo 1. 2.2 monpaasgesia 2 pasmena IV
yrasaHHoM KoHIenmmy k mpr3Hakam «BCSIKOT0 BEIITHOTO IIpaBa»
OTHECEHHI:

— BellHBIe IIPaBa BO3HUKAIOT M IIPEKPAIINAITCSI II0 OCHOBA-
HusaM, yeranossieHHBIM ['K (3mech 1 masiee B mmepedsre IpHU3HAKOB
BeIHBIX IIpaB peub maeT o I'paskmaHckoM Komekce Poccmiickoit
Oegepanuu — [pum. aém.) 1 U3TAHHBIM B COOTBETCTBUM C HUM
3aKOHAaM;

— IIepevYeHb BeIHBIX IIPaB OIrpeaesgercs neKanunTesibHo ['K;

— coIepsKkaHMe BEIIHBIX IpaB ompenesnsercs I'K; mopsamox mux
ocyliecTBiaeHus onpeneaserca 'K 1 magaHHBIM B COOTBETCTBUM
C HUM 3aKOHAaM;

— BellHbIe IIPaBa 00PEeMEeHIIOT Belllb (MMYIIECTBO), 00eCIIeymn-
BAIOT UX 00JI1a4aTeJIsIM T'OCIIOACTBO HAJ| COOTBETCTBYIOIIEH BEIIbIO
(MMyIIECTBOM) M CJICAVIOT 34 BeIlbio;

— BelllHbIe IIpaBa UMEIOT IIPEUMYIIEeCTBO IePe MHBIMHU UMY -
IIECTBeHHLIMH IIPABAMM Ha COOTBETCTBYIOIILYIO BeIllb (HMyIIe-
CTBO);

— BellHBIEe IIPaBa, B OTJIMYME OT UHBIX CyOBEKTUBHBIX I'PasK-
JAHCKHUX IIPaB, MOJIEsKAT BEIHO-IIPABOBOM 3AIINTE;

— COOTHOIIIEHHE IIPABOMOYMM COOCTBEHHMKA M 00JagaTesis
OTPAHMYEHHOT0 BEIITHOr0 mpaBa ompemesgercs mpasuiaavu ['K
0 COOTBETCTBYIOIIEM BEIIHOM IIpaBe;

— BelllHbIe IIPaBa Ha HEeIBIKMIMBbIE BEIIY MOIJIesKaT IocyIap-
CTBEHHOU pPerucTpanuyd X BO3HUKAIT C MOMEHTa TaKOU peru-
CTPAIINH.

TakuMm 00pa3om, POCCHUMCKUI 3aKOHOZATEJb HMOET II0 IIYTH
CTPOroi perjiaMeHTaIlNN BeIIHBIX IIPABOOTHOIIICHN, HA YTO YKa-
3piBaer TpeboBanue o 3akpemaenun B 'K Poccuiickoit Memepa-
LM UCYEPIIBIBAIOIIEr0 IePEeYHs BEIHBIX IIPaB, UX COAePKaHMId,
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OCHOBAHMI BO3HMKHOBEHUA U IPEKPAIICHMs, a TAKKE IIOPIIKA
ocyIecTBjieHUusI. bojiee Toro, ciieiyer OTMETUTh, UTO B IIpHUBE-
JEeHHBIN IIepedYeHb IPU3HAKOB BEIIIHBIX IIPAB BOILIKN Te, KOTOPEIe
SIBJISIIOTCSI HanMeHee IIOILYJIIPHBIMU M JOCTATOYHO IHCKYCCHOH-
HBIMH B IIUBUJINCTAYECKON cpene. Tak, B yKasaHHBINA IIepedyeHb
BOIITM paHee MHPUBOAMMBIE HPU3HAKN ITyOJHUYHOCTH W HETO-
CPEeICTBEHHOI'0 T'OCIIOACTBA JIMIIA HAJ BeIblo, IIPU3HAK KCKJIO-
YUTEJIBHOCTH YW IPENIIOUTEeHNs, OrPpaHNYeHHLIA HOPMAME IIpaBa
ImepedyeHb BEIIHBIX mpaB. Memxay TeM cjemyeT OTMETUTb, UTO
HHINBUAYAIM3NPOBAHHAS BeIllb B KAa4eCTBE CaAMOCTOSITEILHOIO
IpH3HAKA BEIHBIX IIPAB B IPUBEICHHOM IIepedHe He OTpaskeHa.

Crtporo rosops, He HaWAA 3aKOHOIATEIILHOTO 3aKPEILJIEHU
B I'K Poccuiickoit Memeparimm, Takoi IIOAXO0/I, IIYCTh 1 B HECKOJILKO
BUIOM3MEHEeHHOM BHIe, HAIeJI-TAKH IIPABOBOE IIPHMEHEeHUe.
Tak, cxosxme IIOJIOMKEHUS MOMKHO HaiTh B MogeJbHOM 3aKOHE
«O06 orpaHMYEHHBIX BEIMHBIX IIPaBaX», IPUHSITOM IIOCTAHOBJIE-
HrueMm MesxmapiaMeHTCKol AccaMOJien rocygapCcTB — ydacT-
uukoB Compy:xecrBa HesaBucumbix ['ocymapers or 27 HOAOpS
2015 r. No 43-9 (mamee — Mopenbsbi 3akoH «O0 orpaHuyeH-
HBIX BEITHBIX mpaBax») [24]. O0paTum BHUMAaHME Ha TO, YTO PEYD
HOMOET 0 IIPU3HAKAX MMEHHO OrPAHNYEeHHBIX BEIITHEIX IIPAaB, TAK
Kak IIPU3HAKH IIPABA COOCTBEHHOCTH MOKHO OIIPEIeJIUTD UCXOISI
u3 mnosoxkenuin MogensHoro sakoHa «0O mpaBe coOOCTBEHHOCTH
M ero 3alluTe», IIPUHATOrO IIOCTAHOBJIeHMeM MesKapiaMeHT-
ckoii Accambitem rocymapctB — ydacTHukoB CompyskecTBa
Hesasucumbix 'ocymapere ot 17 mast 2012 1. Ne 37-9 (namee —
Mopgenpusiii 3axon «O mpaBe cOOCTBEHHOCTH U €I0 3aIuTe») [25].

B Mogenpaom 3axoHe «O0 orpaHMYeHHBIX BeIIHBIX IIpa-
Bax» HET IIPAMOro YKa3aHWs HA IPU3HAKN OOJHOMMEHHBIX IIPaB,
OJTHAKO WX MOJKHO OIIPEIeJINTh, UCX0IsI U3 ero moyoskenuti. Cie-
OyeT OTMETHUTb, YTO TAKHX IIPU3HAKOB B HCCJIEIYEMOM 3aKOHE
coziepskuTea 0ojIee IMMPOKUM IIepedYeHb, HeKe I IIPEIyCMOTPEHO
. 2.2 nmogpaanesna 2 pasgena 1V Konmermmun., Eciu Takme mpu-
3HAKHU IIPEICTABUTH B BHIE IEPEYHS, TO OH OyIeT BBIIJISIETH
CJIEIYIOIINM 00pas3oM:

— OoTrpaHHYeHHOEe BEITHOE IIPAaBO CJIeAYeT 3a BEI[blo — II. 2 ¢T. 1
Mogenbuoro 3axona «O0 orpaHHMYEHHBIX BEIIHBIX IpaBax» —
IpHU3HaK (CBOMCTBO) CJIENOBAHII,

— OrpaHHYEHHOE BeIHOe IPaBO 0ECCPOUHO, eCJIU MHOE He yC-
TAHOBJIEHO 3aKOHOM HJIM B IPEIyCMOTPEHHBIX 3aKOHOM CJIyda-
X — cxeskoit, — 11. 3 cr. 1 MogenpHoro saxona «O0 orpaHnyeH-
HBIX BEIIHBIX IIPaBax» — 0ECCPOUHBINA XapaKkTep BEIIHLIX IIPAaB;
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— yTparTa BJIAJEHNA BEIIb0 He IIpeKpallaeT BEeIHOro IpasBa
Ha #Hee — 1. 4 cr. 1 Mogenpuoro 3akona «O0 orpaHUYEHHBIX
BeIHBIX MIPaBax» — HEMNOCPeNCTBEHHAS CBSI3h MEMKAY JIMIIOM
U BellbIO;

— OrpaHMYEHHOE BellHOe IPABO 3AIIUIINAETCA OT HAPYIIeHN’I
ero JIIOBIM TPETBUM JIHUIIOM, BKJIIOUAS COOCTBEHHUKA BEIIM, —
. 5 cr. 1 MonenpHoro saxkona «O6 orpaHHYeHHBIX BEIIHBIX IIPa-
Bax» — abCOJIIOTHAS 3AIINTA BEIIHBIX IPAaB;

— BeIIHBIMHU SBJISIOTCI IPaBa, IPU3HAHHLIE TAKOBBIMU 3aKO0-
HOM, — 1. 6 cT. 1 MozenpHoro saxona «O6 orpaHUYEHHBIX BeEIll-
HBIX IIPaBax» — OTPAHNYCHHBIN HOPMAMHU IIPAaBa IepeveHb Belll-
HBIX IIPAaB;

— CyOBEeKTHI 1 00BEKTHI OTPAHMYEHHBIX BEIIHBIX IIPAB, OCHO-
BAHUS WX BO3HMKHOBEHMA M IIPEKPAIIEHNs, a TaK:Ke IIPABHIA
X 3allIUTHI OIPEIesISTCsa 3aKOHOM — II. 7 c¢r. 1 MomessHOro
3axoHa «OO6 orpaHMYeHHBIX BeIIHBIX IpaBax». Heobxommmo
OTMETHUTD, UTO II. 1 CT. 2 YKA3aHHOI0 3aK0HA IPEayCMOTPEHO, UTO
00BEKTOM BEIHBIX IIPAB IIPU3HAETCSA TOJBKO HHIUBHUIYAJHHO-
oIpeneIeHHAd Belllb;

— HaJWYKMe OrpaHMYEHHOI'0 BEIIHOI'0 IpaBa He JINIIAeT CO0-
CTBEHHHUKA BEIIllH, IIPAB0O COOCTBEHHOCTH HA KOTOPYIO 00peMeHeHOo
MHBIM BEIIIHBIM IIPABOM, IIPABOMOYMI, TOMKIECTBEHHEBIX II0 COLEP-
SKAHUIO IIPABOMOYMAM CyOBEKTA OPaHMYEHHOI0 BEIHOIO IIpa-
Ba, — 11. 10 ct. 1 MonenbHoro 3axona «O0 orpaHUYeHHBIX BelIl-
HBIX IIpaBax»;

— CcoIepsKaHWe OTPAHMYEHHBIX BEIMHBIX IIPAB M IMOPSANOK HX
OCYILLECTBJICHHUS OIPENe/Ia0TCa 3aKOHOM WJIM B YCTAHOBJIEHHBIX
3aKOHOM CJIyYasix — CJIeJIKOH B IIpejeJiax, yCTaHOBJIEHHBIX 3aK0-
HOM JIJIs1 JAHHOTO THIIA OI'PAHHNYEHHOI'0 BEIITHOTO IpaBa, — I 7
cr. 1 Mopenbaoro 3akona «O6 orpaHMUYEHHBIX BEIIHBIX IPABAX).

Bouee toro, cormacuo 1. 9 cr. 1 IpuBeIeHHOr0 3aKOHA JIOILY-
CKaeTCsI M3MEHEeHMe II0 COIJIAIIEHHWIO CTOPOH HJIM IO YCJIOBHSIM
WHOM CIeJIKM YCTAHOBJIEHHBIX 3aKOHOM HPaBMJI 00 OCYIIIeCTBIIe-
HUN OTPAHMYEHHBLIX BEIHBIX IpaB JH00 OrpaHUuYeHI’e COomep-
SKAHUS TAKOTO BEITHOTO IIPaBa IO CPABHEHMIO C TeM, KaK OHO
OIIpee/IeHO B 3aK0He, HO 0e3 JIUIIIeHUS ero IPU3HaKOB a0CoII0T-
HOM 3aIlllUTHI M IIpaBa ciemoBaHmsa. VHBIMH ciioBaMH, TaHHOE
IOJIOMKEHME JIOIIyCKAaeT BO3MOYKHOCTE IJISI COOCTBEHHMKA BEIIH
¥ IIOTEHIINAJIBHOI0 CYOheKTa OrPAaHMYEHHOr0 BEIITHOr0 IpaBa Ha
9Ty Belllb IIyTeM 3aKJIIOUeHNs COrJIAIIEeHNS U3MEHUTh COMepka-
HIe TAKOro IIpaBa B CTOPOHY ero orpaHuyeHus. B jaHHoM ciiydae
pedsb UIeT 0 BO3MOYKHOCTH IIepepaciIpeie/IeHus IIPaBOMOYMIT CO0-
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CTBEHHHUKA, OTJIMYHOI'0 OT 3aKPEILICHHOTO B 3aKOHE. YUYHUTHIBAS
TIOJIOJKEHUS paHee mpuBoguMoro 1. 6 c¢t. 1 MomessHOTO 3aKoHA
«O06 orpaHMYEHHBIX BEIHLIX IPaBax», a MMEHHO O IPU3HAHUHN
BEIMHBIMM IIPABAMHK TOJBKO TeX, UTO IIPSAMO IIPEIyCMOTPEHBI
B 3aKOHE, OTMETHM, YTO B TAKOM CJIydyae HMMeeT MeCTO 3aKOHO-
JaTeJbHO IPeayCMOTPEeHHAS BO3MOKHOCTD IIPUMEHEHUI OT/Ie/Ib-
HBIX IIOJIOMKEHHUM TEOPHUH O PACIIEIJIEHHON COOCTBEHHOCTH, YTO,
B YACTHOCTH, IPOSBJISIETCAI B HAMEJCHHN YYACTHMKOB BEIIIHOT'O
IPABOOTHOIIEHNS IMIPABOM IIepepaclipeesieHus IPaBOMOYMMA
Me:kIy HuMu. B ¢Bsi3u ¢ aTuM TpeldyeT KBAIM(pHUKAILIMHI TO IIPABO,
YTO BO3HHMKAET B XOJ€ TAKOI'0 IepepaciIpeIesIeHus, IIOCKOILKY,
eC/I TIepevYeHb BeIHBIX IIPaB 3aKOHOIATEJILHO OrpaHUYeH,
HEIOHSTHO, CYyOBEKTOM KAKOTO IIPaBa CTAHOBUTCS «HECOOCTBEH-
HUK». OIPAHHYEHHOI0 BEIIIHOTO IIpaBa, HO ¢ MEHBLIINM HAa00poM
IPaBOMOYMM, WJIN 00pas3yerTcs HOBOE OrPAaHMYEHHOE BeIHOe
IIPaBo, HEIIOMMEHOBAHHOE 3aK0HOAATEJIEM, 4 MOMKET OBITh, B 9TOM
clIydae MMeeT MECTO MCIIOJIb30BAHNe KOHCTPYKIIMU PACIIeIlIeH-
HOM cOOCTBEHHOCTH M BO3HHMKAET HOBOE IIPABO, CXOMKee C IIPABOM
cobcrBernoctu. Ilociiequee yreepskIeHme He BHIACPKUBAET KPH-
THUKH XOTsI OBI IIOTOMY, UTO IIPABO, JAXKe MMeIOIee TOJIbKO IIPH-
3HAKM PACIIEIIeHHOM COOCTBEHHOCTH, He MOKeT BOSHUKHYTH Ha
OCHOBAHMU OI'PAHHUYEHHOI'0 BEIIHOI'0 IIPaBa. JTO IIPOTHBOPEUNT
OCHOBHOMY KPHUTEPHIO KJIACCUPUKAIIAN BEITHEIX IIPAB: JEJICHHIIO
UX TI0 MOMEHTY BO3HUKHOBEHHS Ha IIePBOHAYAJIBHOE BEIIHOe
IpaBo U IIPOM3BOIHEIE BEIMHBIE IIpaBa, I'le IIPaBO COOCTBEHHO-
cTH Bcerma OymeT OTHOCHUTHCS K IlepBoHauasbHOMy. CrasaH-
HOEe TO3BOJISIET CIEJIATHh BHIBOJ O HEBO3MOYKHOCTH IIPHUMEHEHIS
B OIIMCHEIBAEMOM CJIyyae TePMUHOJIOTHM, CBSI3AHHOMN C IIPABOM
COOCTBEHHOCTH.

COMHUTEJIFHOR MpencTaBIsgeTcs KBAIUMUKAIIAA TaKOr'o
IpaBa B Ka4ecTBe OTPAHMYEHHOIO BEIIHOTO IpaBa C MEHBIIHM
HA00pPOM IIPAaBOMOYMH, YTO, II0 HAIIEeMy MHEHHI, M IIPeIIosa-
raJ 3akoHomaTesb, BRaoUasg m. 9 B cr. 1 MomensHOro 3axoHa
«O06 orpaHMYEeHHBIX BEIHBIX IPaBax». IJTO 3HAYUT, UYTO BO3-
MOKHO 02PAHUYeHUe 02PAHUYeHH020 BEIIHOro mpasa. VHbIMHI
CJIOBAMH, TepseTcsd IMMOTPEOHOCTh B 3aKOHOIATEJIBHOM 3aKpe-
IJIEHUH TAKKUX IIPAaB, €CJIN COAePIKaHNe KAaMKIOr0 M3 HUX MOYKET
OBITH OIPAHMYEHO II0 YCMOTPEeHMI0 cTOpoH. Hapsany ¢ oTum Taxoi
IOIXO[ IPUAAET HECKOJIBKO MHOEe 3HAYEHME CAMON KOHCTPYKIIHUK
OTPAHNYEHHOT0 BEIIHOI0 IPaBa, BeIhb TAK «OTPAHNYESHIE» MOMKEHO
TPAKTOBATHL KAK HEBO3MOMKHOCTD BBIXOJA 34 IPAHUIIEI YCTAHOB-
JIEHHOI'0 3aKOHOM COIEPKaHMsI YKA3aHHOI0 BEIITHOro IpaBa.
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Ha mammn B3rsm, BosHUKAIOIIEe IIPAaBO CJIeayeT KBAJIU(UIIIPO-
BATh KAK OMPaHMYEHHOE W He IIOMMEHOBAHHOE 3aKOHOIATEeJIEM,
TeM 0OoJiee UTO JaHHOE YTBEpP:KIeHIe He BCTYIAeT B IIPOTHBOpE-
ume ¢ 11. 6 cT. 1 MonenpHoro saxora «006 orpaHNYeHHBIX BEIIHBIX
npaBax» — 00 OTHECeHMM K BeIIHBIM IIPaBaM TOJIBKO TEX, UTO
IpU3HAHBl TAKOBBEIMU 3aKoHOM. IlociiemHee yTBepskoeHMEe OCHO-
BBIBAETCS Ha TEPMUHOJIOTHMH, IPEIJIOMKEHHON CaMUM 3aKOHOM.
Tak, corsacuo 1. 1 cr. 9 3amuTa OrpaHNYEeHHBIX BEIHBIX IPaB,
codepoicariem KOMOPLIX SABJAANMCL NPABOMOUUSL BJIA0CHUS,
NOJIb308AHUSL UJIU PACNOPANCEHUS 8elibl0, OCYIIECTBIISETCS CIIO-
cobaMu, IIPeayCMOTPEHHBIMU 3aKOHOM O0JIS 3QULUMbL COOMEem -
CMBYIULUX NPABOMOULL COOCMBEHHUKOM 8elUll. ITO SHAUUT, UTO
BHE 3aBHCHUMOCTH OT TOTO, KAKOB HA0Op IIPaBOMOYUI y «HECO0-
CTBEHHMKA», YyKA3aHHAS HOPMA IIPeIyCMAaTPUBAET ero IIPaBOBYIO
3allUTy U COO0PA3HO MCIIOJIH30BAHHOM TePMHUHOJIOTUY IIPU3HAET
ero OrpaHMYEeHHBIM BEIIHBIM IpaBoM. VMIHTepecHo 0OTMeTHTh, UTO
COTJIACHO IIOJIOMKEHUSAM YKA3aHHON CTAThHM 3alllUTe IIOJIeKAT
IIPaBOMOYMS COOCTBEHHMKA: BJIAJEHME, MOJb30BAHIE, PACIIOPS-
skeHMe, Torma kak Ha ocHoBaHuu cr. 286 'K Pecy6immkn Bea-
pych — BIIAJeHNE KaK (DAKTHUYECKOe OTHOIIIEHNE JINIIA K BEIIH.

Taxmm obpasom, 1. 9 cr. 1 Mogenbuoro saxoua «O0 orpannyeH-
HBIX BEIHBIX IIpaBax» CJeayeT IIPU3HATH JOCTATOYHO IIpOrpec-
CHBHBIM, M00 OH IIPEIOCTABJISET BO3MOXKHOCTH CTOPOHAM IIpaBa
CAMOCTOSAITEJILHO YPeryJIHpPOBAThH COMEP:KAHNE OTPAHNYCHHOTO
BEIIHOI0 IPaBa, YUUTHIBAS UX HHTEPECHl U BO3MOKHOCTH. Taroit
HOIX0J B OOJIBIIEH CTEIIeHM OTBeYaeT IIOTPEOHOCTSIM COBPEMEH-
HOT0 O0IIeCTBA B YACTH MCIIOJIL30BAHMSA BEIIeH, B TOM YMCJIE JJIS
Pa3BUTHUA dKOHOMHYECKHX oTHolIeHui. Tem He MeHee cumraem
11eJIeC000Pa3HBIM IIPEIOCTABJIEHHOE CTOPOHAM BEIIHOI'0 IIPaBO-
OTHOIIIEHHUSI IIPABO II0 IIepepaciIpeesIeHHI0 IIPaBOMOYMI CO0-
CTBEHHMKA BBIHECTH 34 PAMKHN OTPAHMYEHHOIO BEIIHOTO IIpaBa
¢ IPpUMEHEHNEeM OTAEJIbHBIX II0JIOMKEHNN TeOPUH PACIIeIIeHHOM
COOCTBEHHOCTH, HO 0e3 HaleJIeHUsS «HeCOOCTBEHHUKA» KAKUM-
J11160 0COOBIM IIPABOBBIM cTaTycoM. Takum odpasom, OymyT coxpa-
HEHBI CYIIHOCTh M HA3HAUYEeHNe OTPAHHYEHHBIX BEIIHBIX IIPaB,
a4 CTOPOHBI BEIIHOI'0 IIPABOOTHOIIEHUS IIOJIyIaT BO3MOYKHOCTH
CaMOCTOSATEJILHO OIPEIesISTh COAEPsKAHIe BEIIIHOro IIpasa, Ha Ko-
TOPOM IIE€PESAETCA BElllb «HeCOOCTBEHHUKYY.

VunTeBas HaIWune ABYX CHEIIHAJILHBIX HOPMATHBHEBIX IIpa-
BOBBHIX aKTOB, IPUHATHIX MeskmapaaMenTckoi Accambiieeit rocy-
mapers — yuactHukoB Compy:sxecrBa Hesasucumeix 'ocymapers
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[JIsI PeryJIrpOBAHUSA BEIHBIX IpaB, CUNTAEM Ie€JIeCO00pPa3HBIM
IPUBECTH IIOJIOKEHMsS O IIpU3HAKaX IIpaBa COOCTBEHHOCTH,
3akperienusie B MogesnbaoM 3akoHe «O mmpaBe coOCTBEHHOCTH
¥ ero sammre». Tak, COrIacHO IIPABOBEIM HOPMAM YKA3aHHOI'O
3aKOHA K IIPHU3HAKAM IIpaBa COOCTBEHHOCTH CJIEAYeT OTHECTH:

— OcoJIIoTHOE rocmoncTBO Hax Bembio (. 1, 2 cr. 1 Mogens-
Horo 3axoHa «0 mmpaBe cOOCTBEHHOCTH 1 €I'0 3aII[ITEN);

— OpeMs comep:kaHMsA UMyIecTBa coOCTBeHHUKOM (II. 7 cT. 1
Mogesnbuaoro saxona «O mmpaBe COOCTBEHHOCTH U €r0 3AIIUTE);

— Ui TepegavM IpaBa COOCTBEHHOCTH HA HEIBUKHIMOCTH
Heo0X0IuMa perucTpanus IpaBa cOOCTBEHHOCTH IIPHOOpeTaTe I
B €IMHOM I'OCYIapCTBEHHOM peecTpe IIPaB Ha HEeIBUKIIMOE HMY-
LIeCTBO U caesok ¢ HuM (1. 5 cr. 8 Mozesbaoro 3axona «O mpase
COOCTBEHHOCTH M €TI0 3aIIIUTE»);

— 3ammTa IIpaBa COOCTBEHHOCTH IIPH IIOMOIIM CIIEI[HAJIbHBIX
cpeacrB (cr. 28 MomenpHoro 3axona «O mpase coOCTBEHHOCTH
u ero sammre»). Kpome Toro, cr. 29 ipuBeeHHOro 3aKoHa 3akpe-
IJIeHA IIPEe3yMIIINs IpaBa COOCTBEHHOCTH BJadesblia. Takroi
OaX01 OBLI IIPUMEHEH BIIepBhIe, M00 B HOPMATHUBHBIX IIPABOBBIX
aKTax, PEeryJIMPyOIINX BeIHbIe IIPABOOTHOIICHHS B CTPaHAX
CHI', ona mpenrmosaraercs, HO IPSIMOIr0 3aKpPEIJICHU He II0JIY-
JHIIA;

— Belb Kak 00beKT mpasa cobcrBerHoctH (1. 1 cr. 2 Momesn-
Horo 3akoHa «0 mpaBe COOCTBEHHOCTH M €ro 3armure»). Mesxmay
TEeM B COOTBETCTBHU C II. 2 OTOH K€ CTATHU B IIPEIYCMOTPEHHBIX
3aKOHOM CJIyYasX IIOJIOKEHMUS O IpaBe COOCTBEHHOCTH IIPHUMEHSI-
I0TCSI K UHbIM 8UO0AM UMYUW,ECMEA, YTO CBUAETEJILCTBYET O pac-
IIMPEHUH KPyra BO3MOYKHBIX OOBEKTOB IIpaBa COOCTBEHHOCTH
¥ IIPU3HAHNN B KAUeCTBE TAKOBBLIX He TOJbKO BEIIe.

IM'pasmanckmit komexc Pecrybmukm Benapycs (mamee — I'K
Pecnybnuku Bemapycb) [26] mpsamoro ykasaHus HaA IPU3HAKH
BEIHBIX IIPAB HE CONEPKUT, KaK U II0J00HBIE HOPMATHBHBIE
IIpaBOBbIE€ aKTHI MHBIX cTpaH — yuactHui, EADC. Obpatum BHU-
MaHHe, 4YTO, MCXOOs M3 HoJoskeHui pasmesa Il mpusemenwsoro
3aKOHOIATEJILHOIO aKTa, MOJKHO BBIIEJIUTH IPU3HAKN, CXOMKIE
II0 CBOEMY COIEPIKAHMIO C TEMH, UTO comep:karca B MomeabHOM
3akone «O mmpase COOCTBEHHOCTH M €TI0 3aIllUTe», a KMEHHO:

— abCcoIIOTHBIM XapakTep Ipasa coocrtBerHocTH (. 2 cr. 210
I'K Pecybnuru Bemapycn);

— BO3JJIOMKEHHE Ha COOCTBEHHUKA O0OpeMEeHEeHMWM, CBS3aHHBIX
¢ arcruryararueit mmytectsa (ct. 211 I'K Pecrryomukn Berapycs);

52



— HMYIIECTBO KaK 00BbeKT mpaBa cobctBenHocTH (. 1 cT. 210
I'K Pecuryosiuku Besrapycs). Borpoc o 3akperyienunn umyIiecTsa
B KauecTBe 00beKTa IIpaBa COOCTBEHHOCTH HAMH OBLIT PACCMOTPEH
pauee [27]. 3mech JHIIBL OTMETHM, YTO, II0 HAIEeMy MHEHHIO,
TAKOM ITOAXOM SABJISETCS HEOIPABIAHHBIM II0 IIPUYNHE IIHPO-
KOI'0 TOJIKOBAHMA IIOHATHSA «uMyImecTBo» cT. 128 'K Pecry0mkn
Benapycs;

— crermaJibHBIE CpeJCTBA 3alllUThI IIpaBa COOCTBEHHOCTH,
KOTOPBIE B PABHOM CTEIIEHU IIPUMEHNMEI K 3aI[ATe BeIIIHLIX IIPaB
"ecooctBeHuuka (ry1. 20 'K Pecrryoiuku Besnapycs).

[TomuepkHeM, 4YTO Ha3BaHHBIE MPU3HAKHU, IMOMKAJIYH, KPOMeE
TIOCJIEHETO, SIBJISIOTCA B IIEPBYIO ouepeab IIpU3HAKAMHU IIpaBa
cobcrtBerHoCcTH. JlaHHOE 00CTOATEIBCTBO HATJIAIHO JEMOHCTPI-
pyet oguocroporHee peryaupoBanue ['K Pecriyonuku Benapych
BEIHBIX IPABOOTHOIIEHHUM, YTO, B CBOI Odepedb, HEe TOBOPUT
B II0JIb3y MPUBEIEHHOTO HOPMATUBHOTO IIPABOBOI0 aKTa, a CKO-
pee ykaspIBaeT Ha ero HepasBuTocTh. OcosHaHme TOro gpaxra,
4To JII000e OrpaHMYeHHOe BEIHOe IIPABO SIBJISETCS ITPOU3BO-
JHBIM II0 OTHOIIEHWIO K IPaBy COOCTBEHHOCTH, 4 3HAYMT, MMEET
BCe Te JKe IPU3HAKH, He YMOJISeT He0OX0JMMOCTH 3aKOHOIaTe Ih-
HOT'O 3aKpPeILIeHNs PACIIMPEHHOT0 IMePevYHs TAKHX HPH3HAKOB,
B PABHOM CTEIeHN IIPUMEHIMOI0 IJII BCeX BUIOB BEIHLIX IIPAB.

Saxmouenue. Ha ocHoBaHmM pe3yJsibTaToB IIPOBEIEHHOTO
HICCIEIOBAHUS CUUTAEM, UTO B HACTOSIIEe BpeMs Ha3pesa Heoo-
xomumMocTh B 3akpemiedun B 'K Pecryoimkn Bemnapycs obmmx
moJioskeHuit o BerrtHoM 1ipaBe. C aToit 1mesrbio mpesiaraem rii. 13
YKA3aHHOr0 HOPMATHUBHOI'O IIPABOBOTO aKTa IIeperMEeHOBATh Ha
«OO0I1IHe TI0JIOKEHUA 0 BeIIHBIX IIpaBax» M BKJIIOYUTH B Hee CTa-
Toi0 «IIpu3Haku BemHBIX IIpap». Hapsamy ¢ stum, u3ydus comep-
skanne KoHIeNIuy pasBUTHA IpakIaHCKOTO 3aKOHOLATEILCTBA
Poccuniickoit ®enepamu, Mogenbuoro 3axona «O0 orpaHnyeH-
HBIX BEIHBIX ITpaBax» u MogenpHoro 3axona «O mpaBe coOCTBEH-
HOCTH W €ro 3alllUTe», a TAKMKe TPYIbl OTIeJIbHBIX 0eJI0OPYCCKUX
¥ POCCHUMCKHX YUYEHBIX O IPH3HAKAX BEIIHBIX IIPAaB, MBI IIPHUIILIN
K BBIBOY 00 OTCYTCTBHU OCHOBAHUM JJISI TPOOICHUS TAKUX IIPHU-
3aaxoB. [IprmumHa aTOTO KpoeTcs B HeJOCTATOYHON YHUBEPCAIID-
HOCTH YACTHU M3 HUX (HAIIpuMep, 0€CCPOUHOCTD MJIH IIYOJIMYHOCTh
BeIIHLIX IIpaB. — IIpum. agm.), a IBITATHCS IPEIyCMOTPETDH BCE
BO3MOKHBIE IIPU3HAKH, KOTOPhIE MOYKHO OTHECTH K IIPH3HAKAM
BEIIHBIX TIPAB, 110 HAIIIEMY MHEHH0, 0€CCMBICTIEHHO.
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ON SEPARATE APPROACHES TO DETERMINING
THE SYSTEM OF SIGNS OF REAL RIGHTS
AND THE NECESSITY OF ITS LEGISLATION
IN THE CONDITIONS
OF TECHNOLOGICAL DEVELOPMENT

Abstract. In modern conditions of strengthening integration processes and
the formation of a digital economy, questions are increasingly being raised
about the need to form uniform approaches in various spheres of human life.
This also applies to relations governed by civil law. It should be noted that
the products of human progress, as a rule, become objects, the legal nature
of which is of a mixed nature, which entails the emergence of problems of legal
regulation of relations arising in relation to such objects.

The formation of a stable system of signs of property rights and its
subsequent consolidation at the legislative level will contribute to the solution
of these problems, including through the possibility of delimiting property
rights from others, adjacent to them. To begin consideration of this issue, it
is required to study the main approaches to determining the system of signs
of real rights.

Key words: property rights, property rights, property rights, limited
property rights, signs of property rights, technological development.
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